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Introduction?

The American Civil Liberties Union (ACLU) would like to thank Crime Subcommittee
Chairwoman Karen Bass and Ranking Member John Ratcliffe for the opportunity to testify
before the House Committee on the Judiciary’s Subcommittee on Crime, Terrorism, and
Homeland Security during this hearing on Women and Girls in the Criminal Justice System.

For nearly 100 years, the ACLU has been our nation’s guardian of liberty, working in courts,
legislatures and communities to defend and preserve the individual rights and liberties that the
Constitution and the law of the United States guarantee to everyone in the country. With more
than four million members, activists, and supporters, the ACLU is a nationwide organization that
fights tirelessly in all 50 states, Puerto Rico, and Washington, DC, for the principle that every
individual’s rights must be protected equally under the law, regardless of race, religion, gender,
sexual orientation, gender identity or expression, disability, national origin, or record of arrest or
conviction. The ACLU advances equality through litigation and policy advocacy. The ACLU’s
priorities include defending the rights of immigrants, advocating for economic justice, and
defending the housing rights of vulnerable populations.

I. Trends Among Women in Prison

Prison is a women’s issue.? Lost in the sobering statistics on the country's prison population and
the narrative surrounding mass incarceration is the degree to which women are ensnared in the
criminal justice system. Over the past thirty years, the number of incarcerated women has grown
exponentially. Women are the fastest growing segment of the prison population, increasing by
700% from 1980 to 2017—a rate twice that of men.® Recent statistics from the Federal Bureau of
Justice Statistics (BJS) indicate that, of the estimated 6.9 million persons under the supervision
of adult correctional systems at year-end 2013, 18%, or 1.2 million, were women.* Today, more
than 200,000 women are incarcerated in jails and prisons nationwide.®> As of 2013, almost 60%
of all women in correctional facilities were between the ages of 18 and 39.°

The majority of women are incarcerated for low-level offenses, most often property and drug-
related crimes.” Even as the rate of imprisonment for women has risen dramatically in recent
years, the percentage of women sentenced for crimes involving violence has fallen.® Much of the
growth in the women's prison population over the past thirty years can be attributed to the “War
on Drugs.” From 1988 to 1999, the number of women in state facilities for drug offenses grew
by 888%.° In New York for example, drug offenses accounted for 91% of the increase in the
number of women sentenced to prison between 1986 and 1995.%° This legacy has continued, and,
at the end of 2012, a higher percentage of incarcerated women than men are serving time for
drug offenses.*! Drug and property offenses are often fueled by conditions of poverty, addiction,
and untreated mental health issues, which is experienced by many of the women cycling through
the criminal justice system. 2



Women are more likely than men to commit crimes because of poverty. Women represent a
disproportionate number of people arrested for and convicted of property crimes such as fraud,
forgery, and embezzlement.®® When they participate in more serious crimes, including serious
drug crimes and robbery, women are generally not principals of the crime, but rather are minor
accomplices.* When women commit homicide, they often do so in order to protect themselves
from men who have abused them.*® Thus, a man and a woman convicted of the same crime and
given the same sentence may have been treated unequally by the system. Women’s sentences
are often disproportionate to their crimes and often do not take into consideration these
mitigating factors.*®

Women of color are disproportionately represented in the population of incarcerated women. In
2014, Black women were more than twice as likely as white women to be incarcerated and
Latina women were 20% more likely to be incarcerated than white women.'’ Although the racial
disparity among incarcerated women has narrowed in the past fifteen years—the rate of
incarceration for Black women in prison declined by 30% between 2000 and 2009—the legacy
of disparity remains.'® Among women ages 18-19, the results were particularly pronounced—
Black women were almost five times more likely than white women of the same age to be
incarcerated.® Latina women were also incarcerated at a disproportionate rate.?° Although Black
children make up only 14% of all youth under age 18, 34% of girls incarcerated in youth
facilities are Black; similarly, Native American youth make up only 1% of all youth but
represent 3% of girls incarcerated in juvenile facilities.?* Girls are more likely than boys to be in
juvenile facilities due to low-level status offenses or technical violations and are far less likely to
be detained for violent offenses.?

I1. Women in the Federal Prison
A. Mandatory Minimums and Federal Crimes

The Sentencing Reform Act of 1984 (SRA) is the framework for the current federal sentencing
system. In an effort to increase uniformity and reduce sentencing disparity, the SRA eliminated
indeterminate sentencing (i.e. federal parole) and established the U.S. Sentencing Commission
(Sentencing Commission) which led to the creation of the Federal Sentencing Guidelines
(Guidelines).?® In 1986, not long after the SRA was enacted, the Anti-Drug Abuse Act (ADAA)
established mandatory minimum sentences for federal drug crimes.?* The ADAA and other laws
pass after 1986 included long sentences for many drug offenses based on the drug type and
quantity, not the role the person played in a drug conspiracy.?

There are only two options judges have to reduce mandatory sentences for people convicted of
drug crimes. These options occur when:

e An individual cooperates or provides substantial assistance to prosecutors investigating
related offense; or

e A person qualifies for the “safety valve.” The five part “safety valve” criteria is when an
individual has: (1) no more than one criminal history point; (2) not been involved in
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violence or had a weapon; (3) not committed an offense involving serious bodily injury
or death; (4) not played a leadership role; and (5) fully and truthful disclosed
information.?

Furthermore, federal drug conspiracy laws result in long, harsh sentences for people who are not
involved in crimes beyond their associations with intimate partners and family members.
According to Sec. 21 U.S.C. 8 841 and 21 U.S.C. 8§ 846, anyone who attempts or conspires to
commit a drug offense will be subject to the same penalties as those for the actual offense.?” Too
often, federal drug conspiracy laws disproportionately punish those who unwittingly or
unknowingly find themselves caught in the net of drug-related activity, even in a peripheral role.
Women who are minimally involved in drug dealing, but who have partners or family members
involved in the drug trade can be required to serve long sentences as a result of conspiracy laws.
Some of these relationships are abusive or coercive and leave women vulnerable and with few
options. Women of color often find themselves subject to prosecution based on their
relationships and associations rather than their own personal conduct. Drug conspiracy laws have
contributed to the recent explosion of drug convictions and incarceration rates for women in the
federal system.

One such story is that of Danielle Metz, a mother of two who received a triple life plus 20 years
sentence for her involvement in her husband’s cocaine distribution enterprise which was her first
offense.

“Danielle was the youngest of nine children raised in New Orleans and became involved
with a drug dealer named Glenn when she was 18. She recalls that Glenn, then 30,
promised to care for her and her baby. She says that she knew he was involved in drug
distribution and that she was not initially involved in his activities. They married after
they had a daughter together, Gleneisha.

Metz says her husband was very controlling and forbid her from getting a job or leaving
their home for more than an hour at a time. According to Metz, he became physically and
mentally abusive after they married and made her feel subservient because he paid the
bills. She recalls that he later asked her to ride with her aunt Angela, a petty drug dealer
who had become involved in Glenn’s drug activities, to transport money to Houston.
Metz says she accompanied her aunt twice and brought cocaine back to New Orleans on
one of these occasions. According to Metz, she also collected money from Western
Union, also at Glenn’s request.

In 1990, they moved to Las Vegas, separating her from her family. According to Metz,
Glenn struck her, causing her nose to gush with blood, while they were visiting her sister
in Los Angeles. While returning to Las Vegas, Metz planned her escape. The next day,
before boarding a flight to New Orleans, where her family still lived, Metz says she
called Glenn to tell him where she had left the car and that she was leaving him. Two
months later, she was arrested and indicted for participating in a drug conspiracy with her
estranged husband.



Metz, then 26, was sentenced to three life without parole sentences plus 20 years in 1993.
It was her first conviction. Metz was convicted largely on the basis of testimony from her
aunt Angela, who had earlier been arrested for an unrelated drug charge and testified
against Metz and her husband as part of a plea deal. Metz says that she had no useful
information she could trade, the only way to win a sentence reduction under federal
mandatory sentencing.”?®

In 2016 after serving 23 years in federal prison, President Barack Obama granted Metz
clemency. At the age of 50, Metz enrolled in school at Southern University of New Orleans and
is studying to become a social worker. She recently made the dean’s list with a 3.75 grade point
average.

Women, like Danielle, make up approximately 7% of the federal prison population.?® More than
70% of the women in federal custody in 2017 were sentenced for drug trafficking (37.2%), fraud
(20.4%), or immigration (15.3%) offenses.® Sixty-eight percent (68.0%) of females sentenced to
federal prison had little or no prior criminal history and only 3% had serious or significant
criminal histories. Latina women made up 44% of women convicted for drug trafficking while
white women were 35% and Black women made up almost 15%.3! Black and white women
each made up 37% of those sentenced for fraud, with Latina women making up 20%. In 2017,
almost 77% of females in the federal system were sentenced to prison, but 15% received a
mandatory minimum sentence.*?> However, the difference in the length of sentence between those
who received mandatory sentences and those who did not is drastic. Women who were sentenced
to mandatory minimum sentences received an average of 75 months or over six years while those
who did not were sentenced to an average of 19 months or a little over a year and a half.?

Today, there are almost 13,000 women3# in Bureau of Prisons (BOP) facilities across the country
compared to 1980, when there were 13,000 women in both state and federal prisons. Since that
time, women in prison have increased by twice the rate of men incarcerated. % Unfortunately, in
addition to poverty, what often lands women in prison are their histories of physical and sexual
abuse, high rates of HIV, and substance abuse problems.?” When women are incarcerated, their
children and families are also impacted. Mothers, in particular, are an integral part of the family
structure. .

B. Conditions of Confinement for Women in Federal Prison.

In September of 2018, the U.S. Department of Justice (DOJ) Office of Inspector General (OIG)
released a report that evaluated the Federal Bureau of Prisons (BOP) management of women in
the agency’s custody entitled Review of the Federal Bureau of Prisons’ Management of Its
Female Inmate Population.®® OIG examined BOP’s capacity and efforts to address the unique
needs of women in federal prisons through the agency’s policies, programs, and decisions from
FY 2012 through FY 2016. The OIG evaluated how BOP’s Women and Special Populations
Branch and other relevant offices implemented pregnancy programs, gender-responsive trauma
treatment and policies related to physical searches of female inmates as well as inmate access to
feminine hygiene products. Finally, the OIG reviewed BOP’s decision to convert its Danbury,



Connecticut low security facility from a female to a male prison and how that affected women
who had been housed at Danbury.>®

The OIG concluded that BOP had not been strategic in its management of females in its custody.
They recommended that BOP take supplemental steps to ensure that individual facilities are
meeting the needs of females. The report found instances where BOP’s programming and
policies did not fully consider the needs of women inmates, thus making it hard for women to
take advantage of important programs and supplies. The OIG concluded that BOP was following
Prison Rape Elimination Act (PREA) standards and regulations, but the policies prohibiting
cross gender searches were carried out inefficiently. Lastly, they determined the BOP’s
conversion of Danbury to a male prison had negatively affected some females who had been
housed at the facility.

I11. Burdens of Mothers in Behind Bars

The majority of women in prison are mothers. Since 1991, the number of children with a mother
in prison has grown 131%.° In 2004, approximately 62% of women had minor children.*! The
majority of these women were both custodial parents and primary financial providers. Mothers
behind bars are likely to have lived in single-parent households and the overwhelming majority
report that they were responsible for the daily care of their children. Unlike males, incarcerated
women report that the other parent is not the caregiver for their children while they are
incarcerated. Instead, a grandmother or other relative is the most likely caregiver for a woman’s
child or children. Further, 11% of mothers behind bars—five times more than men—report that
their children are in foster care or otherwise cared for by the state.*?

Since women are more likely than men to be the primary or sole caretaker of their children prior
to incarceration,*® children and families are profoundly affected by the rising numbers of women
sent to prison.** Between 1991 and 2007, the number of children with a mother in prison more
than doubled.*® About 62% of women in state prisons, and 56% of women in federal prison,
have minor children.*® The very existence of the parental relationship can be endangered when a
parent is incarcerated.*’ Incarcerated parents who have not been accused of neglect or abuse are
far likelier to lose their parental rights permanently than are non-incarcerated parents who have
assaulted their children. Thousands of parents in the last decade have had their rights terminated
solely on the basis of their incarceration.*® In addition to the devastating consequences of
parental incarceration on families, children’s future prospects also dim; children with mothers in
custody are more likely to develop depression and anxiety, are at heightened risk of future
substance abuse problems, and are more likely to become involved in the criminal justice
system.*®



1V. Needs of Women in Prison
A. Differing Health Needs

Women in prison have medical and mental health histories and needs that differ from the non-
incarcerated population as well as their male counterparts. Women in jails and prisons have
significantly higher rates of both chronic conditions (which include cancer, diabetes, asthma and
other conditions) and infectious diseases (which include tuberculosis and sexually transmitted
infections) than do their male counterparts.® Prison itself can contribute to health concerns;
incarceration is directly linked to premature mortality for women, but not for men.%!
Additionally, substance abuse issues and mental illness are more prevalent among incarcerated
women. A staggering proportion of incarcerated women suffer from mental health problems. In
federal facilities, more than 40% more women than men have been diagnosed with mental health
conditions.>?> And much higher numbers of women in state prisons and local jails are reported to
suffer from mental health problems than similarly situated men.>® Women also report past
physical or sexual abuse, as well as other traumas, at a higher rate than their male counterparts.>*
In one BJS study, for example, 57% of women in state prison facilities, as compared with 16% of
men, reported having been abused prior to admission.>® These numbers might be significant
underestimates; for example, the Federal Bureau of Prisons (BOP) relies on estimates that
upwards of 90% of women entering prison have experienced trauma, most often sexual abuse.®

Because the great majority of people in prisons have always been men, corrections health care
policies were created with the needs of men at the forefront, without regard for women’s unique
health needs. Despite the constitutional mandates of Estelle v. Gamble, which requires prisons to
provide adequate medical care to the people in their custody,®’ widespread deficiencies in
appropriate health care standards for females continue to exist. These deficiencies are cast in no
sharper relief than in the context of reproductive health care policies and practices for women in
prison. Particularly given the demographic composition of incarcerated women,®® reproductive
health care is one vital component in the provision of adequate access to health care for women
in prison. In many core areas, the reproductive health services rendered to pregnant women are
abysmally inadequate. Lawmakers and correctional facilities can ill-afford to continue to ignore
the reproductive health care rights of incarcerated women. The public and our leaders must raise
our voices to demand these critical rights for all.

B. Prenatal Care

Approximately between four and five percent of women admitted into prisons and jails are
pregnant at intake, though data on the actual number of pregnant women in prisons and jails
remains elusive.*® As the number of incarcerated women increases, correctional institutions must
increasingly face the task of caring for pregnant women in jails and prisons. They are
increasingly responsible for providing prenatal medical treatment, caring for women who give
birth behind bars, serving the needs of mothers and their children, and providing access to
abortions for those who wish to terminate their pregnancies. Corrections facilities have
repeatedly shown that they are either unable or unwilling to provide the level of care necessary to
ensure the health and safety of pregnant women who are incarcerated.
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Little formal data exists about the quality of medical care provided to pregnant females.®
However, what reports do exist tend to indicate that prenatal care is lacking or completely absent
in many cases.®! Lack of access to prenatal care is especially dangerous because most women
have high-risk pregnancies and need special care to keep them and their children safe during and
after pregnancy.®2

One example is a former inmate at Wichita County Jail in Wichita Falls, Texas, who
brought suit against jail officials and staff in May 2014 after she was forced to give birth
in a prison cell, ultimately resulting in the loss of her baby.®® Nicole Guerrero was eight-
and-a-half months pregnant when she was admitted to the jail. According to her
complaint, several days later, Ms. Guerrero began experiencing lower back pain,
cramping, and vaginal discharge and bleeding. Over the course of several hours, Ms.
Guerrero experienced excruciating pain while her repeated requests for help and medical
attention were ignored. Ms. Guerrero went into labor while locked in a cell. She was
aided by detention officers only in the final stages of her delivery, and even then, no
medical personnel assisted her. The baby’s umbilical cord was wrapped around her neck,
and she was dark purple in appearance and unresponsive. The detention officer assisting
Ms. Guerrero made no attempt to revive the baby while awaiting emergency services.
Her baby was pronounced dead later that morning.®* Ms. Guerrero’s lawsuit has since
been settled.%®

C. Shackling Pregnant Women

In addition to failing to provide necessary care, prisons may also actively harm pregnant people
by shackling them. Shackling pregnant women is a dangerous and inhumane practice and widely
regarded as an assault on human dignity, as well as an unsafe medical practice. Although
significant progress has been made to prohibit this practice in federal prisons, women in prisons
across the country are still routinely shackled during pregnancy and childbirth.

Shackling poses an unacceptable risk to the health of the pregnant woman. Freedom from
physical restraints is especially critical during labor, delivery, and during postpartum recovery.
Women often need to move around during labor, delivery and recovery, including moving their
legs as part of the birthing process. Restraints on a pregnant woman can interfere with the
medical staff’s ability to appropriately assist in childbirth or to conduct sudden emergency
procedures.®® Because shackling limits the ability of a woman to move during labor, she is left
unable to adequately shift positions in order to manage the extreme pains of labor and childbirth.
This limitation of movement during pregnancy and labor can also increase the risk of blood
clots.5” Leg restraints may also cause severe cuts on women’s ankles because of the strains
associated with childbirth.®® Using restraints after delivery may prevent mothers from effectively
healing.%®

Additionally, during all stages of pregnancy, shackling poses an unacceptable risk to the health
and safety of the fetus and the life of a child. Pregnancy can create problems with balance that
are exacerbated by shackling. Falls can injure not only the mother, but also the fetus.”® When
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restraints are used during labor, doctors are limited in how they can manipulate a mother for the
safety of the unborn child. During the final stages of labor it is important for the physician to act
quickly in order to avoid potentially life-threatening emergencies for both the mother and the
unborn child. Shackles severely limit such actions and as such pose a threat to the survival of the
fetus. Doctors may not be able to perform emergency caesarean sections in time due to
shackles.

Among the states that have restricted shackling of pregnant females, none have documented
instances of women in labor escaping or causing harm to themselves, the public, security guards,
or medical staff. In most instances, armed corrections officers accompany shackled women into
or around the delivery room. These officers can ensure the safety of the physicians, mothers and
the newborn without the use of shackling restraints.”2Currently, twenty-two states—Arizona,
California, Colorado, Delaware, Florida, Hawaii, Idaho, Illinois, Louisiana, Maine, Maryland,
Massachusetts, Minnesota, Nevada, New Mexico, New York, Pennsylvania, Rhode Island,
Texas, Vermont, Washington and West Virginia and the District of Columbia, have laws
prohibiting or restricting shackling pregnant women.”® The federal government has also codified
a long-standing ban on shackling pregnant females in federal custody with the just enacted First
Step Act.”

D. Solitary Confinement

Women may also disproportionately be placed in solitary confinement, especially pregnant
women,® individuals with mental illness,’® transgender women and other sexual minorities,”’
and—in a particularly disturbing trend—victims of sexual assault by prison guards.’® Women of
color, especially Black women, are held in solitary confinement at rates far exceeding their white
counterparts.” Women are also more likely than men to receive disciplinary actions for minor,
nonviolent infractions like “disobedience” and also more likely to be placed into solitary
confinement as punishment for such minor infractions.®°

Solitary confinement can wreak extreme psychological harms on people generally, and pregnant
women particularly. Even without the heightened risks created by solitary confinement,
pregnancy often carries greater risks of stress and depression.®! Placing pregnant women in
solitary confinement only amplifies these risk factors. Stress on a pregnant woman may result in
grave harms to the pregnant woman and her fetus, including preterm labor, low birth weight, and
mental health problems for the child.®2

For these reasons, international standards set by the United Nations Rules for the Treatment of
Women Prisoners and Non-Custodial Measures for Women Offenders—known as the Bangkok
Rules—prohibit the placement of pregnant or nursing women in solitary confinement.®® States
are starting to take notice: Pennsylvania,® New York,% Massachusetts,® and California®’ limit
the placement of pregnant people in solitary confinement under statutes, regulations, or
settlement agreements. However, most pregnant women in the United States remain vulnerable
to the threat of solitary confinement and the terrible risks this practice creates for both women
and their pregnancies.



E. Birth Behind Bars

After giving birth, women who are incarcerated must face the additional strain of separating
from their newborns. Currently, the overwhelming majority of children born to incarcerated
mothers are immediately separated from their mothers after birth and placed with relatives or
into foster care.® It is estimated that 85% of incarcerated mothers in the United States are
involuntarily separated from their child as a result of their incarceration.®® In-prison nurseries
and community based residential parenting programs are available in only a handful of states.*
Only 42% of mothers in prison reported weekly contact with their children through in-person
visits, video communications, telephone, mail, or e-mail.®* These options tend to be infrequent,
unpredictable, and of poor quality. Tragically, more than half of incarcerated mothers reported
that they had never experienced an in-person visit with their child.®?

Pregnant women facing imminent separation from their newborns experience profound trauma.®
The children who experience this separation are similarly harmed. The separation is considered
an adverse childhood experience, which can cause long-lasting emotional and behavioral
problems, especially compounded by other adverse experiences common among children with
incarcerated parents such as poverty.®* Empirical evidence shows that the separation of an infant
from her mother during the first year drastically impairs her ability to sympathize or show
concern for others.® Additional common symptoms of maternal separation include attachment
disorders; aggression and anger; developmental and behavioral problems; sleeping, eating, or
attention disorders; delays in educational development and achievement; excessive hostile
behaviors toward peers; problems with social adaptation; greater likelihood to develop addiction
to drugs or alcohol or engage in criminal activity; and unhealthy sexual behavior. %

F. Access to Menstrual Hygiene Products

Access to sufficient supplies of menstrual hygiene products is a basic health care need that still
goes unfulfilled at many institutions. Not all states require adequate access to menstrual
products; even some indigent females are forced to purchase some or all of their monthly
supply.®” Because many facilities require women to ask correctional officers for menstrual
products, the opportunity for abuse is rampant. Officers may use basic hygiene needs to coerce
them for sexual or other favors or to punish them for any reason. They may also use the threat of
withholding necessary products to keep women in line or to prevent them from reporting abuse
or other harmful conditions. These possibilities are not just abstract; many women have had to
navigate the difficulty of accessing menstrual hygiene products that should have been made
freely available to them. For example, Maryland legislators heard testimony from women who
were denied menstrual hygiene products by officers in order to control them and firmly establish
a dangerous power dynamic;®® a formerly incarcerated woman in Connecticut also recounted the
fear and humiliation of having to ask officers for menstrual products knowing that her requests
might be derided or even denied.®®

In one Michigan jail, women were regularly denied access to desperately needed menstrual

products.1® Females there received such products late, after begging for them, or not at all.

They were therefore forced to use toilet paper to staunch the bleeding or else bleed into their

prison jumpsuits. Because laundry day occurred once a week, women were forced to re-wear
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bloody clothes for up to a full week. In addition, prison staff forced women to compete for
limited menstrual products, in one case ordering 30 women to share a pack of 12 sanitary
napkins. This behavior was cruel and senseless—except as a method of humiliation and control.

Even when policies to provide menstrual hygiene products do exist, they are not always fully
implemented. For example, BOP guidelines require provision of menstrual hygiene products, but
a review by the OIG determined that women still do not have sufficient access.

V. Gender Responsive Programming

Because women entering prison have trauma histories and needs different from men, correctional
institutions must develop and implement gender-responsive programming. Gender-responsive
programming includes medical and mental healthcare that is responsive to women’s needs.
Pregnancy testing, prenatal care, and access to abortion must become standard in all institutions
that house women. Some facilities have already begun to do this, but not nearly enough. For
example, one study found that fewer than 40% of jails test women for pregnancy upon entrance
and fewer than 50% utilize appropriate opioid withdrawal protocol for pregnant women. %2

A number of states and the federal government have experimented with gender-responsive
pregnancy programs. A few states have piloted doula programs, in which pregnant women are
given training and emotional support during pregnancy. Women were generally satisfied with
these programs and had lower caesarean-section rates, although they did not lessen the grief the
mothers felt at having to part with their infants after birth.'° A more intensive program in
Michigan allows some pregnant women to live in a special housing unit during pregnancy,
receive intensive specialized prenatal care including substance-abuse treatment, receive other
necessary social services, and live and bond with their children for a month after birth. This
program has a high success rate, with positive outcomes for the children and lower recidivism
rates for the mothers.1%* A federal program allows some women to live and bond with their
infants after giving birth. Participants spoke positively of the program and the opportunity to
form a bond with their children, but the program is underutilized.® These programs show the
benefits of pregnancy-focused programming and care, but they have not been sufficiently
replicated—prisons can do much more.

Similarly, states and facilities must work to ensure that women have access to menstrual hygiene
products. Maryland now leads the way with a law requiring correctional facilities that house
women to provide sufficient menstrual hygiene products to their females and to maintain records
on the availability of such products.® Reporting and review of policies and actual availability is
important, as the OIG report showed. Even when a policy exists, outside actors, such as
legislatures or independent agencies, may need to step in when it does not translate to true
access. 1%

Trauma victims may suffer when guarded during their most private moments by men without a
female guard present, in addition to the potential for abuse and degradation.% The loss of privacy
experienced by people in prison is especially damaging to the many incarcerated women who are
also victims of past sexual abuse, since close supervision and discipline by male guards can
reinforce feelings of vulnerability and can re-traumatize women who have experienced violence
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by men.® The presence of male guards in women’s facilities also increases the danger of staff
sexual misconduct,'® which remains a serious problem in spite of increased awareness of the
H 111

issue.

Thus, correctional facilities need to ensure that policies and programs are responsive to trauma.
This includes not just counseling services, but a holistic approach to ensure that prison staff do
not re-traumatize victims or prevent their recovery. Trauma-responsive programming has been
instituted in some places. For example, the BOP has instituted two gender-responsive programs:
Resolve and Female-Integrated Treatment Program (FIT). Resolve is a national program offered
to women with trauma-related mental illness that includes education, psychological testing, and
various types of group therapy intended to teach skills for overcoming symptoms.**2 Women
who took the whole program have found it helpful in dealing with past trauma and preparing for
life after prison, but staffing is so low that only 3% of women sentenced in BOP can be
accommodated at a time.*!3 FIT is a more intensive, individualized program tailored to each
woman’s mental health, substance abuse, and trauma history. However, this program is only
offered at one low-security institution and is therefore not available to the vast majority of
women in BOP custody.!**

V. Conclusion and Recommendations

Women are the fastest growing incarcerated population in the United States, leaving far too
many children and families without a mother. Until incarcerating women in this country becomes
a punishment of last resort, the criminal legal system has to determine how to deal with the
healthcare, childcare and gender programming needs of women in jails and prisons. With the
unprecedented rise in the number of women behind bars, federal and state systems must figure
out how best to keep women safe and healthy while in custody.

Once incarcerated, women are subjected to a system that was designed by and for men — with
glaring voids of resources, treatments and conditions required for women. In order to create a
smarter, fairer justice system, we must establish policies specifically designed with women in
mind. Until we recognize the unique circumstances, needs and consequences associated with
women who come into contact with the criminal legal system, we will never truly address the
nation’s mass incarceration problem.

Below are a number of recommendations that encourage the criminal legal system to use
incarceration as a last option and to focus on keeping women home in society, and with their
children and families.

1. Develop Alternatives to Incarceration. Compared to men, women—and girls—are more
often first-time, low level offenders. Even women convicted of more serious offenses often
became involved in criminal activity on behalf of male partners or other family members.
Society would be better served if more women were provided with opportunities to avoid
incarceration through diversion programs, probation and other rehabilitative alternatives.
Ensuring that women can access jobs, education, housing and adequate medical and mental
health care would afford greater public safety without punitive and unnecessary incarceration.
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2. Foster Mother-Child Relationships. Correctional facilities must develop and implement
policies that support the bond between a mother and her child, even while the mother remains
incarcerated. The mother-child relationship must be fostered through such measures as broader
visitation policies, carefully designed in-prison nursery programs, child-friendly visitation areas,
video visitation to supplement, rather than replace, in-person visitation, access to email and
keeping incarcerated women in close proximity to their home communities.

3. Ban Shackling and the Use of Solitary Confinement on Pregnant Women. All states
must end the practice of shackling women during pregnancy, delivery and postpartum. The
practice is inhumane and unsafe. Those states that have yet to enact anti-shackling laws must do
so, and those states with anti-shackling laws need to strengthen their laws to ban the practice
outright, as well as fully enforce their laws. Likewise, all states and jurisdictions should enact
laws and policies to ban the practice of placing pregnant women in solitary confinement and
ensure that those laws and policies are implemented.

4. Implement Clear Health Policies for Women. All correctional facilities housing women
and girls must develop and implement clear policies regarding their specific health care needs,
including but not limited to pregnancy care, postpartum care, the provision of abortions, routine
gynecological care, and pre- and post-menopausal care. These policies must conform to the
community standard of care and the law.

5. Train Corrections Staff. All corrections facilities housing women and girls must
appropriately train their custody and medical care staffs to address women’s unique needs,
including their trauma history, higher rates of mental health diagnosis, menstrual needs, general
health and reproductive health care needs, and their ongoing role as mothers and community
members.

6. Implement Gender-Responsive Programming. Many correctional facilities have
experimented with various gender-responsive programming, including access to pregnancy-care
and menstrual hygiene products and trauma-informed approaches to correctional management.
Successful programs must be replicated and expanded to provide appropriate programming to all
women under correctional supervision.
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